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MADISON COUNTY, KY COUNTY: MADISON COUNTY

RESOLUTION 20-134 _BOOSREs PARESSR-2

A RESOLUTION FOR THE MADISON COUNTY FISCAL COURT APPROVING
AN AGREEMENT BETWEEN THE MADISON COUNTY CLERK AND
ELECTION SYSTEMS & SOFTWARE, LLC (“ES&S”)

WHEREAS, the Madison County Clerk desires to enter into an agreement with Election Systems &
Software, LLC ("ES&S™); and

WHEREAS, this Agreement is for the purchase of ExpressVote BMD equipment and software from
ES&S; and

WHEREAS, the ExpressVote BMD terminals allow the voter to use a touchscreen to choose candidates,
then the device prints out a ballot summary card that the voter can examine for accuracy, before depositing
it in the ballot box or ballot scanner; and

WHEREAS, the ExpressVote handles the entire marking process, eliminating unclear marks and the need
for interpretation of the voter’s mark; and

WHEREAS, the Madison County Clerk will be purchasing this equipment and software as a result of the
2020 Center for Tech and Civic Life (CTCL) grant.

NOW, THEREFORE, BE IT RESOLVED THAT THE FISCAL COURT DOES HEREBY
APPROVE TO ENTER INTO THIS AGREEMENT AND AUTHORIZES THE JUDGE
EXECUTIVE TO EXECUTE SAME ON BEHALF OF THE COUNTY.
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Judge Reagan Taylor
Magistrate Larry Combs
Magistrate John Tudor
Magistrate Roger Barger
Magistrate Tom Botkin
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Réagan Taylor Kenny Barger
Madison County Judge Executive Madison County Clerk
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December 14, 2020

Mr. Kenny Barger
Madison County Clerk
Madison County, Kentucky
101 W. Main Street
Richmond, KY 40475

RE: Election Systems & Software, LLC (“ES&S”) Equipment, Software
and Support Services

Dear Mr. Barger

This letter is in response to Madison County, Kentucky (“County”) request for
information regarding ES&S’ proprietary election equipment, proprietary election
software and election support services. This letter provides the County with
information on ES&S’ proprietary ExpressVote universal voting device and
ExpressVote printers (the “ES&S Equipment’) as well as ES&S’ proprietary
Equipment firmware (the “ES&S Software”).

Please be advised that ES&S owns all patents, copyrights and trademarks
(“Intellectual Property”) associated with the ES&S Equipment. With respect to the
ES&S Equipment (ExpressVote), ES&S owns patent numbers 8,997,701, 8,814,045
and 10,147,259. As such, ES&S is the sole and exclusive developer and
manufacture of the ES&S Equipment and only ES&S may sell the ES&S Equipment
in the marketplace. Further, certain component parts of the ES&S Equipment are
proprietary to ES&S and may only be obtained directly from ES&S. As certain
component (maintenance) parts of the ES&S Equipment may only be obtained
directly from ES&S, only ES&S and ES&S trained technicians can ensure that such
ES&S proprietary component parts are installed in the ES&S Equipment. This is
important to note as all ES&S Equipment certified both at the federal and State level
require the replacement of the same certified component parts which were included
in the ES&S Equipment at the time such ES&S Equipment was certified. By
purchasing the ES&S Equipment from ES&S as well as utilizing ES&S for the
performance of preventative and repair maintenance and support services, the
County will be assured that all component parts installed in the ES&S Equipment will
be in compliance with both the federal and state certified equipment configuration.

With respect to the ES&S Software, please be advised that ES&S is the sole
and exclusive developer and licensor of the ES&S Software. As such, ES&S owns
all Intellectual Property in its proprietary ES&S Software. Further only ES&S can
provide help desk support services for the ES&S Software as well as provide any
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Customer Contact, Title: Danielle Mitchell

Sales Order Agreement

Customer P.O. #:

1st Election Date: To be Agreed Upon by the Parties

Estimated Delivery Date: To be Agreed Upon by the Parties

Customer Name: Madison County, Kentucky

Phone Number: 859-624-4703

Type of Sale: & NEW
Type of Equip: NEW O REFURBISHED

Bill To:

Fax Number: N/A

Ship To:

Madison County, Kentucky

Madison County, Kentucky

Danielle Mitchell

Danielle Mitchell

101 W. Main Street

101 W. Main Street

Richmond, KY 40475

Richmond, KY 40475

tem Description Qty Price Total
ExpressVote BMD Terminal with Internal Backup Battery, ADA Keypad, Headphones,
ExpraseVote BMD Power Supply with AC Cord, and One (1) Standard 4GB Memory Device 120 §8,320000 $204,000,00
ExpressVote BMD ExpressVote Printer 47 $725.00 $34,075.00
ExpressVote BMD Equipment Installation 120 $105.00 $12,600.00
Shipping Shipping & Handling 1 $4,200.00 $4,200.00
Order Subtotal 449,875.00
[ FreigntBillable: yes @ no O Customer Loyalty Discount (§15,000.00)
Order Total 434,875.00
Rob Wiebusch
Regional Sales Manager Customer Signature Date

V.P. of Finance Date

Title

100% of Order Total will be invoiced upon Contract Execution.

Invoices are due net 30 from invoice date.

Payment Te rms Note 1: Any applicable state and local taxes are not included, and are the responsibility of the Customer.
Note 2: In no event shall Customer’s payment obligations hereunder, or the due dates for such payments, be contingent or
conditional upon Customer's receipt of federal and/or state funds.
Woarranty Period (Years): One (1) Year From Equipment Defivery

Hardware Maintenance and Software License, Maintenance and Support Services (Post-Warranty Period)

The terms, conditions, and pricing for the Hardware Maintenance and Software License, Maintenance and Support Services (Post-Warranty Period) are set forth in Exhibit A attached
hereto.

SEE GENERAL TERMS AND CONDITIONS




11.  Assignment. Exceptin the case of a reorganization of the assets or operations of ES&S with
one or more affiliates of ES&S or the sale, transfer or assignment of all or substantially all of the
assets of ES&S or any business operations thereof to a successor who has asserted its intent to
continue the applicable business of ES&S, neither party may assign or transfer this Agreement or
assign, subcontract or delegate any of its rights, duties or obligations hereunder without the prior
written consent of the other party hereto, such consent not to be unreasonably withheld or
conditioned, nor unduly delayed.

12. Compliance with Laws. ES&S warrants to Customer that, at the time of delivery, the ES&S
Equipment and ES&S Software sold and licensed under this Agreement will comply with all applicable
requirements of federal and state election laws and regulations that are mandatory and effective as of
the Effective Date and will have been certified by the appropriate state authorities for use in
Customer's state. The ES&S Equipment and ES&S Software, including all components will be
provided to Customer with a hardened network for the election management software (“EMS"), in
accordance with the guidelines of the United States Election Assistance Commission. During the
Term of this Agreement, in the event Customer fails to maintain EMS in the hardened network or
allows any internal or external access to the hardened network, Customer agrees to indemnify and
hold harmless ES&S from and against any and all claims, damages, losses, liens, obligations,
liabilities, judgments, assessed damages, costs, expenses (including reasonable attorney's fees) and
the like arising out of or related to the Customer's breach of its obligations hereunder.

13.  Voting System Reviews. In the event that the Jurisdiction or the State require any future
reviews or examinations (“Reviews") of cumrent or previous versions of state-certified ES&S voting
systems or components thereof that are not otherwise required as a result of any changes or
modifications voluntarily made by ES&S to the ES&S Software and/or ES&S Equipment licensed and
sold hereunder, Customer shall be responsible for:

(i) Customer's pro-rata share of such Review costs;

(i) Customer’s pro-rata share of the costs of designing, developing, manufacturing and/or certification
by applicable federal and state authorities of any mandated modifications to the ES&S Equipment
and/or ES&S Software that may result from such Reviews; and

(iii) the total cost of any third-party items that are required in order for the ES&S Equipment and/or
ES&S Software to satisfy any new requirements resulting from such Reviews in order to remain
certified;

Customer's pro-rata share of the costs included under subsections 13(ji) and 13(iii) above shall be
determined at the time by dividing the number of registered voters in Customer’s jurisdiction by the
total number of registered voters in all counties in Customer's state to which ES&S has sold and/or
licensed the ES&S Equipment and/or ES&S Software purchased and licensed by Customer under
this Agreement.

14.  Entire Aagreement. This Agreement, including all exhibits hereto, shall be binding upon and
inure to the benefit of the parties and their respective representatives, successors and assigns. This
Agreement, including all Exhibits hereto, contains the entire agreement of the parties with respect to
the subject matter hereof and shall supersede and replace any and all other prior or
contemporaneous discussions, negotiations, agreements or understandings between the parties,
whether written or oral, regarding the subject matter hereof. Any provision of any purchase order,
form or other agreement which conflicts with or is in addition to the provisions of this Agreement shall
be of no force or effect. In the event of any conflict between a provision contained in an Exhibit to this
Agreement and these General Terms, the provision contained in the Exhibit shall control. No waiver,
amendment or modification of any provision of this Agreement shall be effective unless in writing and
signed by the party against whom such waiver, amendment or modification is sought to be enforced.
No consent by either party to, or waiver of, a breach by either party shall constitute a consent to or
waiver of any other different or subsequent breach by either party. This Agreement shall be governed
by and construed in accordance with the laws of the State in which the Customer resides, without
regard to its conflicts of laws principles. The parties agree that venue for any dispute or cause of
action arising out of or related to this Agreement shall be in the state and federal courts of the United
States located in the State in which the Customer resides. ES&S is providing equipment, software
and services to Customer as an independent contractor, and shall not be deemed to be a “state
actor” for purposes of 42 U.S.C. § 1983. ES&S may engage subcontractors to provide certain of the
equipment, software or services, but shall remain fully responsible for such performance. The
provisions of Sections 1-4, 6(b), 7, 8, 10(b), 11-14 these General Terms shall survive the termination
of this Agreement, to the extent applicable.



services. The Routine Maintenance Services shall not include the repair or replacement of
any ES&S Equipment components that are consumed in the normal course of operating the
Equipment, including, but not limited to, printer ribbons, printer cartridges, paper rolls,
batteries, removable media storage devices, PCMCIA cards or marking devices. Customer
may request that Routine Maintenance Services be performed more than once during the
Initial Term or any Renewal Period. Any such request shall be made at least sixty (60) days
before the Routine Maintenance Services are desired. The per-unit fee for such additional
Routine Maintenance Services is set forth on Schedule A1 and shall be due within thirty (30)
days after invoice date. ES&S will schedule the Routine Maintenance Services with
Customer. The Routine Maintenance Services will be provided at Customer’s Designated
Location. Customer’s “Designated Location” shall mean Customer’s owned or leased facility at
which Customer desires ES&S to perform the Hardware Maintenance Services.

b. Repair Services.

i. Defects Under Normal Use and Service. If a defect or malfunction
occurs in any Product while it is under normal use and service, Customer shall
promptly notify ES&S, and ES&S shall use reasonable efforts to restore the item to
Normal Working Condition as soon as practicable. The services provided by ES&S
pursuant to this Subsection 1(b)(i) are referred to herein as “Repair Services”. ES&S
will perform Repair Services in conjunction with a Routine Maintenance Service event
at the Customer’s Designated Location.

ii. Defects Due to Customer Actions or Omissions. |If a defect or
malfunction occurs in any Product as a result of (1) repairs, changes, modifications or
alterations not authorized or approved by ES&S, (2) accident, theft, vandalism, neglect,
abuse or use that is not in accordance with instructions or specifications furnished by
ES&S or (3) causes beyond the reasonable control of ES&S or Customer, including
acts of God, fire, floods, riots, acts of war, terrorism or insurrection, government acts or
orders; epidemics, pandemics or outbreak of communicable disease; quarantines;
national or regional emergencies, labor disputes, transportation delays, governmental
regulations and utility or communication interruptions, rodent infestation, or if Customer
does not notify ES&S within 72 hours after it knows of the defect or malfunction,
Customer shall pay ES&S for the Repair Services at ES&S’ then-current rates, as well
as for the cost of all parts used in connection with such Repair Services.

ii. ~Timing. The date(s) on which any Repair Services shall be provided
shall be mutually agreed upon by ES&S and Customer. If Customer requires ES&S to
provide “emergency” Repair Services (which shall be defined as Repair Services that
are provided by ES&S within 48 hours after Customer notifies ES&S of the need
therefore), and such emergency Repair Services are not needed as a result of an
action, error or omission by ES&S, Customer shall pay a surcharge, as set forth on
Schedule A1.

iv. Loaner Unit. At Customer’s request and if such product is available,
ES&S shall use reasonable efforts to promptly make available to Customer a product
that is the same as, or substantially similar to, the Product for which Repair Services
are being performed (a “Loaner Unit"). If the Repair Services are being performed
pursuant to Subsection 1(b)(ii) above, Customer shall pay ES&S for the use of the
Loaner Unit at ES&S’ then-current rates including the cost of shipping.

o Exclusions. ES&S has no obligation under this Agreement to (i) assume the
obligations under any existing or expired warranty for 2 Third Party Item; (ii) repair or replace
Product components that are consumed in the normal course of operating the Product,
including, but not limited to, printer ribbons, printer cartridges, paper rolls, batteries, removable
media storage devices, PCMCIA cards or marking devices, or (iii) repair any Product from



all ES&S Firmware Updates which are requested to be installed outside of a scheduled Routine
Maintenance Services event or in the event the Customer has not subscribed to ES&S’ hardware
maintenance services which include Routine Maintenance Services. Notwithstanding the foregoing,
Customer shall pay ES&S to install all election management software Updates.

3. Conditions. ES&S shall not provide Software License, Maintenance and Support for any
item of ES&S Software if such item requires such services as a result of (a) repairs, changes,
modifications or alterations not authorized or approved by ES&S, (b) accident, theft, vandalism, neglect,
abuse or use that is not in accordance with instructions or specifications furnished by ES&S, (c) causes
beyond the reasonable control of ES&S or Customer, including acts of God, fire, floods, riots, acts of war,
terrorism or insurrection, government acts or orders; epidemics, pandemics or outbreak of communicable
disease; quarantines; national or regional emergencies, labor disputes, transportation delays,
governmental regulations and utility or communication interruptions, (d) Customer’s failure to timely and
properly install and use the most recent update provided to it by ES&S, or (e) Customer's failure to notify
ES&S within three (3) business days after Customer knows of the need for such services. Any such
Software License, Maintenance and Support shall be provided at the fees to be agreed upon by the
parties if and when the need for such Software License, Maintenance and Support arises. Replacement
versions of Software requested by Customer as a result of items set forth in this Section 3 or as a result of
Customer’s actions or inactions shall be billable to Customer at ES&S’ then current rates.

4, Proprietary Rights. ES&S shall own the entire right, title and interest in and to all
corrections, programs, information and work product conceived, created or developed, alone or with
Customer or others, as a result of or related to the performance of this Exhibit A, including all proprietary
rights therein or based thereon. Subject to the payment of all Software License, Maintenance and
Support Fees, ES&S hereby grants to Customer a non-exclusive license to use that portion of such
corrections, programs, information and work product that ES&S actually delivers to Customer pursuant to
this Exhibit A. All licensed items shall be deemed to be ES&S Software for purposes of this Exhibit A.
Except and to the extent expressly provided herein, ES&S does not grant to Customer any right, license,
or other proprietary right, express or implied, in or to any corrections, programs, information, or work
product covered by this Exhibit A.

5 Reinstatement of Software License, Maintenance and Support. If the Initial Term or
any Renewal Period thereof expires without being renewed, Customer may thereafter receive a Software
License and resume receiving Software Maintenance and Support upon (a) notification to ES&S, (b)
payment of all fees, which would have been due to ES&S had the Initial Term or any Renewal Period not
expired, and (c) the granting to ES&S of access to the ES&S Software, so that ES&S may analyze it and
perform such maintenance as may be necessary before resuming the Software License, Maintenance
and Support services.




ES&S HARDWARE MAINTENANCE DESCRIPTION AND FEES

Initial Term: Expiration of the Warranty Period through the second anniversary thereof

i Maintenance
Qty Description Coverage Period Maintenance
$ Fee In Total
Fee Per Unit
120 | ExpressVote BMD Terminal Year 1 $97.50 $11,700.00
120 | ExpressVote BMD Terminal Year 2 $97.50 $11,700.00
Total Hardware Maintenance Fees for the Initial Term $23,400.00

Note 1: The Per-Unit Fees if Customer requests more than one Routine Maintenance visit in a 24-
month period shall be 75% of the then current maintenance fee per unit.

Note 2: Surcharge for Emergency Repair Services shall be the daily maintenance service rate in
effect at the time such service is requested.

Note 3: Customer’s Designated Location: Madison County, Kentucky

Note 4: The Per Unit Surcharge for performance of Routine Maintenance visit at more than one
Customer Designated Location shall be $25.00 per unit for all units located at second or more

locations.

Hardware Maintenance Services Provided by ES&S Under this Schedule A1

1

2

5.

Telephone Support.
Issue Resolution.
Technical Bulletins will be available through Customer's ES&S Web-based portal.

Routine Maintenance Services.

e Onsite scheduled maintenance inspection per Article Il, Section 1(a). The
Inspection includes:

o Service performed by an ES&S trained and certified technician.

o Performance of factory approved diagnostics on the unit, identifying and
making adjustments where necessary as indicated by the testing.

o Replacement of worn or defective parts with new or remanufactured
federally and state certified parts.

o Conducting a final test to verify that the unit is working according to
manufacturer’s specifications.

o Use of a checklist tailored for each piece of ES&S Equipment.
Repair Services.

e Customer will receive coverage for interim repair calls.




ES&S SOFTWARE LICENSE, MAINTENANCE AND SUPPORT DESCRIPTION AND FEES

FIRMWARE

Initial Term: Expiration of the Warranty Period through the second anniversary thereof

Listed below are the Hardware Products and Fees for which Firmware License, Maintenance and Support

will be provided:

Annual
Firmware License,

Firmware License,

Qty Description Coverage Period : Maintenance and
Maintenance and .. | Support Fee In Total
Support Fee Per Unit
120 | ExpressVote BMD Terminal Year 1 $65.00 $7,800.00
120 | ExpressVote BMD Terminal Year 2 $65.00 $7,800.00
Total Firmware License, Maintenance and Support Fees for the Initial Term $15,600.00

Software License, Maintenance and Support Services Provided by ES&S under the Agreement

1. Telephone Support.

2. Issue Resolution.

3. Technical Bulletins will be available through Customer's ES&S Web-based portal.

Note: Except for those Software License, Maintenance and Support services specifically set forth herein,
ES&S is under no obligation and shall not provide other Software License, Maintenance and Support
services to the Customer unless previously agreed upon by the parties.

Software License, Maintenance and Support and Hardware Maintenance and Support Services —

Customer Responsibilities

1. Customer shall have completed a full software training session for each product selected.

e Customer shall have completed training at a proficiency level to successfully use
the hardware (firmware) and software products.

e Customer shall have the ability to install firmware and application software and

make changes to date and time settings.

e Customer shall have the ability to change consumable items. Any other changes

made by the customer must be pre-approved in writing by ES&S.

2. Customer shall have reviewed a complete set of User Manuals.

3. Customer shall be responsible for the installation and integration of any third-party hardware
or software application or system purchased by the Customer, unless otherwise agreed upon,

in writing, by the parties.

4. Customer shall be responsible for data extraction from Customer voter registration system.

5. Customer shall be responsible for implementation of any security protocols physical, network
or otherwise which are necessary for the proper operation of the ES&S Equipment and ES&S

Software.




aily Checkout

ADISON COUNTY
Batch: December 14 2020 Cash Receipts
Receipts Dated: 12/14/2020

Begin Cash 0.00
Calculated Checkout Difference
Cash 0.00 0.00 0.00
Checks 0.00 0.00 0.00
Credit Cards 1,276.50 1,276.50 0.00
E-Checks 0.00 0.00 0.00
Adjustment 0.00 0.00
Balance 0.00

End Cash 0.00

Notes

ec
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